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AUTHORIZING PAYMENT OF CLAIMS ARISING FROM 
CORRECTION OF MILITARY AND NAVAL RECORDS 


MONDAY, SEPTEMBER 17, 1951 


Untrep Srares SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON ARMED SERVICES, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10 a. m., in Room 212, 
Senate Office Building (Senator Lester C. Hunt, chairman, and Sen- 
ator Flanders). 

Present: Senators Hunt (presiding) and Flanders. 

Also present : Senator Harry P. Cain and William H. Darden, com- 
mittee clerk. 

Senator Hunr. The committee will come to order. 

This subcommittee was appointed by Chairman Russell to con- 
sider H. R. 1181, to amend section 207 of the Legislative Reorganiza- 
tion Act of 1946 so as to authorize the payment of claims arising from 
the correction of military or naval records. 

H. R. 1181 will be considered in lieu of S. 308, the companion bill 
in the Senate. Section 207 of the Legislative Reorganization Act of 
1946 authorized the correction of military and naval records by the 
Secretaries of the Armed Services through boards of civilian officers 
or employees of their respective departments, where such action was 
necessary to correct errors or remove Injustices. 

The Comptroller General has held that this section does not au- 
thorize the payment of any claim for money that is based on correc- 
tions of military or naval records by the board set up for that purpose. 

This bill would authorize the payment that would have been due if 
the error or injustice had not existed originally. 

Our first witness this morning is Mr. Steve S. Jackson, from the 
Office of the Secretary of Defense. 

May I ask whether this bill has passed the House? 

Mr. Darpen. Yes, sir. 

Senator Hunt. Do you remember the vote? 

Mr. Darpen. It was on the calendar. 

(H. R. 1181, is as follows :) 


{H. R. 1181, 82d Cong., 1st sess.] 


AN ACT To amend section 207 of the Legislative Reorganization Act of 1946 so as to 
authorize payment of claims arising from the correction of military or naval records 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 207 of the Act of August 2, 1946 
(60 Stat. 812), is hereby amended to read as follows: 

“Sec. 207. (a) The Secretaries of the Army, Navy, and Air Force and the 
Secretary of the Treasury (with respect to the Coast Guard), respectively, under 
procedures set up by them, and acting through boards of civilian officers or em- 
ployees of their respective Departments, are authorized to correct any military 
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or naval record where in their judgment such action is necessary to correct an 
error or remove an injustice, and corrections so made shall be final and con- 
elusive on all officers of the Government except when procured by means of 
fraud: Provided, That procedures set up by the Secretaries of the Army, Navy, 
and Air Force in accordance with this subsection shall be approved by the Sec- 
retary of Defense: Provided further, That no corrective action shall be taken 
under this subsection unless the request therefor be filed by claimant, his heirs 
at law, or legal representatives within three years after his or their discovery 
of the alleged error or injustice, or within ten years after the date of enactment 
of this Act, whichever be the later: Provided further, That the failure to file 
the request by claimant, his heirs at law, or legal representative, within three 
years after his or their discovery of the alleged error or injustice may be ex- 
cused by such board of civilian officers or employees of the respective Depart- 
ments upon finding by it that it is in the interest of justice to excuse such failure 
to file within the prescribed time in which event action shall be taken in the 
same manner as if the request had been filed within the three years as prescribed 
herein. 

“(b) The Department concerned is authorized to pay, out of applicable current 
appropriations, claims of any persons, their heirs at law or legal representatives 
as hereinafter provided, of amounts paid as fines, forfeitures, or for losses of 
pay (including retired or retirement pay), allowances, compensation, emolu- 
ments, or other monetary benefits, as the case may be, which are found to be due 
on account of military or naval service as a result of the action heretofore taken 
pursuant to section 207 of the Legislative Reorganization Act of 1946, or here- 
after taken pursuant to subsection (a) of this section: Provided, That in the 
case of deceased persons where no demand is presented by a duly appointed legal 
representative of the estate, payments otherwise due hereunder shall be made 
to the decedent’s widow, widower, legal heirs, or beneficiaries, in the order of 
precedence or succession as may be prescribed by the applicable provisions of 
law relating to the kind of payment involved and when not otherwise so pro- 
vided, in the order of precedence as set forth in the Act of February 25, 1946 
(60 Stat. 30), or as may be prescribed by the applicable provisions of law relating 
to the kind of payment involved. 

“(e) The acceptance by the claimant of any settlement made pursuant to sub- 
section (b) of this section shall constitute a complete release by the claimant 
of any claim against the United States on account of such correction of record. 

“(d) Applicable current appropriations shall be available for payment of such 
sums as may be due for continuing the pay (including retired or retirement pay), 
allowances, compensation, emoluments, and other monetary benefits to persons 
who shall have received payment pursuant to the provisions of subsection (b) 
of this section and who may be entitled to such continuing payments as a result 
of the correction of their military or naval records: Provided, That continuing 
payments are authorized to be made to such personnel for not more than one 
year following the date of the correction or one year following the date of 
enactment of this Act, whichever be the later, without the necessity of reenlist- 
ment, appointment, or reappointment to the grade, rank, or office to which such 
pay (including retired or retirement pay), allowances, compensation, emolu- 
ments, and other monetary benefits are attached, and such reenlistments, appoint- 
ments, and reappointments are hereby authorized by the Secretary concerned 
without regard to other qualifications.” 

Sec. 2. This Act shall be effective from and after August 2, 1946. 

Passed the House of Representatives July 2, 1951. 

Attest : RaAtpu R. Roserts, Clerk. 


Senator Hunt. Mr. Jackson, you may proceed, please. 


STATEMENT OF STEPHEN S$. JACKSON, OFFICE OF COUNSEL, OFFICE 
OF THE SECRETARY OF DEFENSE; ACCOMPANIED BY WILLIAM 
H. BAIER, ATTORNEY FOR THE BOARD FOR THE CORRECTION 
OF NAVAL RECORDS; AND C. M. WIGGIN, EXECUTIVE SECRETARY 
OF THE BOARD FOR THE CORRECTION OF NAVAL RECORDS 


Mr. Jackson. My name is Stephen S. Jackson. I am of the Office 
of Counsel, of the Office of the Secretary of Defense, Department of 
Defense, which is recommending passage of this bill. 
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My statement is addressed to the House bill in view of the fact 
that this was introduced in the House originally. There have been 
several changes which I believe are not reflected in the Senate bill. 

Senator Hunt. We are going to consider the House bill, Mr. Jack- 
son, in lieu of the Senate bill. vs 

Mr. Jackson. The Department of Defense recommends that this 
act to amend section 207 of the Legislative Reorganization Act of 
1946 so as to authorize payment of claims arising from the correction 
of military or naval records be enacted by the Senate. This proposal 
has been approved by the Bureau of the Budget and passed the ees 
of Representatives July 2, 1951. 

In August 1946, Congress gave to the Secretaries of the armed 
services and the Secretary of the Treasury—with respect to the Coast 
Guard—authority for the correction of military and naval records 
where such action is necessary to correct error or remove injustices. 
Some of these errors or injustices result in the deprivation of monetary 
benefits to the applicant. While the record can be corrected, the 
loss of monetary benefice cannot be corrected. <A decision of the 
Comptroller General of the United States dated May 20, 1948, 270G709, 
held that— 


Neither section 207 nor other legislation vests in the head of the specified 
department or in this office any authority to order or direct the allowance or 
payment of any claim for money, or to use appropriated funds to pay any claim 
for money, based on corrections made on military or naval records of an 
individual under the authority of that section. 

H. R. 1181 would realistically implement the action taken in 1946 
by amending section 207 so as to authorize the Department concerned 
to pay claims found to be due as a result of action taken pursuant to 
section 207 of the Legislative Reorganization Act of 1946. 

H. R. 1181 authorizes payment of benefits which have been found 
to be due in the past but which could not be paid because of the 
Comptroller General’s opinion, as well as such claims in the future. 

When the original bill which the Department of Defense recom- 
mended was considered before the Committee on Armed Services of the 
House of Representatives, three specific objections were interposed by 
the General Accounting Office. First, the lack of any time limitation 
in the bill. The Department of Defense was opposed to any time 
limitation but withdrew its opposition if the proviso set forth in the 
present act—page 2, lines 13 to 21—were adopted, whereby the boards 
would have authority to excuse compliance with the limitation in 
cases where an injustice would result to a member of the armed serv- 
ices who, for instance, because of injury in combat, capture, par- 
ticipation tm combat or other exigencies or military service might 
render it impracticable for him to file his claim within the prescribed 
period. 

Second, the General Accounting Office objected to the original lan- 
guage making settlements final and conclusive. The Department of 
Defense yielded and accepted the language submitted by the General 
Accounting Office on this point. 

Third, the General Accounting Office objected to the language set 
forth in section 1 (d) of the original bill which provided that pay- 
ments could be made without the necessity of reenlistment or appoint- 
ment of the persons concerned, to the grade, rank, or office to which 
such pay or benefits are attached. The Department of Defense was 
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opposed to this change but withdrew its opposition and accepted the 
compromise language approved by the House which would authorize 
continuing payments up to a year following the date of correction or 
passage of the act without the necessity of reenlistment, appointment 
or reappointment to the grade, rank or office to which such benefits are 
attached. 

It would seem, therefore, that this act comes to the Senate with a 
resolution of its controversial features. 

There is to my knowledge no other opposition to the act. and I re- 
spectfully urge on behalf of the Department of Defense that this act 
be approved by your committee and passed by the Senate. 

There are attached to this statement figures indicating the number 
of cases and approximate costs involved. 

Senator Hunt. The table attached to your statement will be made a 
part of the record, Mr. Jackson. 

(The table referred to above is as follows :) 


Data of boards on correction of military records 


Total number 


Total number) of changes or | Number of 


' of applicants | other relief rer «al ‘Tesal cate 
recommended _ | 
Army.--- <a . oes ae 1 §, 891 | 740 189 5 $135, 691. 00 
Wavy. ......=- 34-3 29,000 1, 002 718 | 331, 862.17 
Air Force ; 5 3 738 | 83 | (4) 5 40, 000. 00 
Coast Guard. --- oie ® 189 | 99 79 5 30, 000. 00 
Total 15, 818 1, 924 986 537, 553. 17 


! As of Sept. 1, 1951. 

2 Mar. 4, 1947 to Mar. 31, 1951. 

3 Since March 1949. 

4 No breakdown as to whether there is payment of money involved. 
5 Estimated. 

® Since 1947. 

Senator Hunt. Senator Flanders, we are conducting a hearing this 
morning on a House bill. 

Senator Fianpers. I am familiar with the purposes of the bill but 
not in particular. 

Senator Hunt. Mr. Jackson has just finished his statement, and he 
represents the Department of Defense. I don’t know, Mr. Jackson, 
that I have any questions to ask you. 

Have most or a great many of these claims already been filed and 
adjudication taken on them and just now asking more or less for, 
authority that they be paid? 

Mr. Jackson. Yes, sir. The figures I have submitted show the 
number which have had changes which involve actual payments. 
Some changes may involve no payments, but there are listed here on 
this data that I have submitted a total of 985 claims which are now 
awaiting authorization to be paid, in which it has been determined 
that the applicants are entitled to payment. 

Senator Hunr. You think this would cost slightly in excess of 
$500,000 # 

Mr. Jackson. Yes, sir. That is an appropriate figure. That is, 
for those presently adjudicated, as far as these orders go, 

It is true that might give entitlement in some instances to some 
other benefits, but that is the amount that is considered by the four 
boards, as would be due at this time. 
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Senator Hunr. And this bill applies only to the correction of 
existing military or naval records? It doesn’t apply to anticipated 
new cases ¢ 

Mr. Jackson. Oh, yes, sir. It intends to carry along for new ap- 
plications that may come in hereafter. 

Senator Hunt. Other than those now pending? 

Mr. Jackson. Yes, sir 

Senator Hunt. You put a time limit on that of some time? 

Mr. Jackson. That is a time limit in which to apply, in which to 
bring the claim. 

This is to empower the boards from here on in, and retroactively 
to the date they were empowered to correct records, the authority to 
pay. The time limitation that is proposed is that for 10 years after 
the passage of the bill or 3 years after the error is discovered by the 
applicant, whichever is the later, they will be obliged to make their 
application. 

enator Hunt. What is the cause of these irregularities or these 
records that were not correct? Why weren’t they correct? What was 
the cause of their being set up in such a way that you would determine 
that they need correction? 

Mr. Jackson. There is a wide variety of situations that result in 
it. Records are sometimes lost in combat, and in the pressure of things 
mistakes are made. We have here, sir, the representatives of all 
the boards, who I am sure would be glad to give you some specific 
instances in answer to your question. 

There was a strict rule that records could not be changed without 
authoritative action, which motivated the act originally. The oc- 
casion for the errors is varied, and I am sure some of these gentlemen 
would have some more concrete instances than, I have to suggest if 
you would like to hear them. 

Senator Hunt. Now all three of the components of the services are 
favorable to this act. You represent the Defense Department and are 
speaking for all three of them; is that right ¢ 

Mr. Jackson. Yes, sir. 

Senator FLanpers. Mr. Chairman, I note as between the table in 
Mr. Jackson's testimony, the table at the end, and the House Report 
on page 3, a difference as to the expected cost. 

Mr. Jackson, you give 537,000 and odd dollars, and the House re- 
port, in the next to the last paragraph on page 3 says: 

It is difficult to estimate the fiscal effects of the proposed legislation. Wit- 
nesses have estimated that the initial cost will be approximately $1,000,000. 

Does this mean a more careful study than was given the House? 

Mr. Jackson. It is more accurate in this respect, sir. At the time 
we submitted the figures to the House, the Army was still processing 
their cases from the standpoint of cost. Up to now the cost has been 
academic, since they couldn’t pay it; but, nevertheless, they were going 
over their records to ascertain what the amount would be. 

The Army figures were not available, and there was a rough esti- 
mate as to what they would be. The estimate was in excess, I believe, 
of actually what the figures show. The Army has come up with 
$135,000. : 

Senator FLanpers. How do you account in your figures for the 
Navy’s being so much more than the Army ? 

90568—51 


» 
- 
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Mr. Jackson. Perhaps I would ask someone from the Navy to 
answer that. 

Senator FLanpers. It might be a good idea. 

Mr. Jackson. This is Mr. Wiggin, counsel for the Board. 

Mr. Wicern. I think I can answer that briefly, if I may. The great 
bulk of those adjudications are represented by changes of discharge. 
That is, dishonorable or bad conduct discharge. 

The Navy during the war was the only service, with the exception 
of the Coast Guard, hav ing a bad conduct discharge. Under the law 
the bad conduct discharge was interpreted exactly as a dishonorable 
discharge, a complete denial of benefits, et cetera. 

The Navy was quite liberal in dispensing these bad conduct dis- 
charges. 

Senator FLanpers. I am a little confused. Liberal to itself or to 
the dischargee ? 

Mr. Wiearn. I don’t mean to be facetious, sir, but they were 
generous in giving them. They gave far too many in our Board’s 
opinion. 

Senator Fuanpers. I see. 

Mr. Wicern. We found not only had there been error but injustices 
in a great many cases. A man received a bad conduct discharge where 
in one of the other services, for example, he perhaps would not have. 

The great bulk of the Navy estimate is represented by those cases, 
because each of those cases contemplates, if the discharge is changed, 
contemplates a payment of roughly $200 terminal leave and perhaps 
¢200 more of mustering-out payment, and a few odds and ends such 
as travel pay from the plac e of discharge to his home. 

Our estimate is they average around $450 or $500. We have adjudi- 
cated a great many of those. 

Senator Franpers. Thank you. 

Senator Hunt. Do you mean that in the event of a dishonor able dis- 
charge of many, many years’ standing and then the dishonorably dis- 
chi irged person shall submit a request to have his record cleared, and 
that is cleared by a board, that then he is entitled to his separ ation 
pay and his bonus? 

Mr. Wicern. Well, sir, I would like to qualify your statement. You 
said one of many years’ standing. Actually, 98 percent of those would 
relate to World War II. We have World War I applications, but the 
only entitlement actually would be—I have forgotten the exact de- 
scription—but the bonus of World War I, the chap who was denied 
because of his dishonorable discharge. 

Senator Hunr. The reason I asked that is I know of a specific case 
of a railroad engineer who got in trouble in World War I as a young 
man and had a dishonorable dischar ge. He became a very fine citizen, 
had three daughters who went through the university. 

He came into my office a short time » before I left Wyoming. He had 
this cloud over him. He couldn't belong to the Legion, couldn’t have 
these benefiits, and so on. 

He felt he had an indeterminate sentence that would follow him to 
his grace. We were able to get the records changed and he now has an 
honorable discharge. 

Mr. Bater. He would get World War I benefits, which I believe is the 
World War I bonus. 
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Now, terminal leave and mustering-out pay were based on service 
in World War 11, and he would not get the terminal leave and muster- 
ing-out pay, as Mr. Wiggin was talking about. He would get any 
benefit acer uing as a result of the correction of a World War I benefit. 
He would be treated the same as other World War I veterans. 

Senator Hunt. What do you mean by continuing payments as dif- 
ferent from a cash payment ? 

Mr. Barter. A continuing one is mainly on retirement. We have a 
few cases where the person was retired and should not have been re- 
tired or should not have been discharged because he had received some 
injury, and everybody was anxious to get out, and the doctor said, 
“You are O. K.; you go out”; but after he was out a few weeks and got 
home, he discovered that he had some service-connected disability. 

He has come back to the board, and they have determined that he is 
entitled to retirement. Se he will get retirement for the rest of his life, 
the same as if the mistake had not been made in the first place and he 
had really been retired. That would be a continuing payment. 

There are not too many of those, because most of the centers did give 
them a thorough phy sical examination, but in the haste to get people 
out. there were certain internal i injuries that were not determined to be 
asa result of military operation. 

Senator Hunt. Those sums are not included in your $537,000 ¢ 

Mr. Baer. The continuing payments are not, but up to date they are 
included. What would be up to, say the last couple of months, all the 
retroactive payments. Some of them would be determined that they 
should have been retired in 1945, and we have included in that 500,000 
figure payments due up to today, but then they will continue for the 
rest of the man’s life. 

Senator Hunt. Senator Flanders, do you have any more questions 
you would like to ask of Mr. Jackson ¢ 

“Senator Fianpers. No, sir. 

Mr. Barer. I would like to say the bill as passed by the House meets 
the objections of the General Accounting Office as well as the Depart- 
ment of Defense. This was a compromise bill, and there are represent- 
atives from the GAO, if you want to verify that statement. 

Senator Fianpers. I have one other question, Mr. Chairman. 

Senator Hunt. Senator Flanders. 

Senator Fianpers. I have had from veterans’ sources, veterans’ or- 
ganizations, some information which I have not at presently clearly 
in my mind, with regard to errors in estimating physical disability. Is 
that the thing you have just been talking about? 

Mr. Barer. Yes. When I say physical disability, there are two types 
of retirement. Some retirements are made through the Navy and some 
through the Veterans’ Administration, and I was talking about both, 
that both would be continuing payments, whether you are getting a 
Veterans’ Administration continuing disability compensation payment 
or a Navy retirement case. I was talking about both, sir. 

Senator Hunt. Thank you, Mr. Jackson. 

Next is Mr. Charles E. Johnson. You represent the General Account- 


ing Office, Mr. Johnson ? 
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STATEMENT OF CHARLES E. JOHNSON, LEGISLATIVE ATTORNEY, 
GENERAL ACCOUNTING OFFICE 


Mr. Jonnson. Mr. Chairman and Senator Flanders, as Mr. Baier 
stated, the General Accounting Office has no objection to the bill as it 
passed the House. It does meet the requirements to retain to the 
Comptroller General his normal auditing authority, so that we have 
no prepared statement to offer at this time or no other comment on 
the bill. 

However, I will be glad to answer any questions to the best of my 
ability, sir. 

Senator Hun. Are there any questions, Senator Flanders ? 

Senator Fianpers. No, sir. 

Senator Hunr. Commander Harold D. Corwin, assistant legal coun- 
sel on legislation for the Retired Officers Association. 


STATEMENT OF HAROLD D. CORWIN, ASSISTANT LEGAL COUNSEL 
ON LEGISLATION FOR THE RETIRED OFFICERS ASSOCIATION 


Mr. Corwin. We have no prepared statement, Mr. Chairman. We 
favor the House bill, with the exception of the item relative to con- 
tinuing payments, which has been changed, so that we believe it now 
adequately takes care of the retired officers who may be affected. 

There is considerable need for this. We have had five specific cases 
that would be affected had there been correction of records, and where 
there was no monetary relief as a result of it. The latest is quite a 
serious case where an Army nurse was discharged and later found that 
there was a condition existing at the time of her discharge that en- 
titled her to retirement and physical disability pay. I believe it was 
cancer. 

Her record has been corrected and she had been receiving her dis- 
ability pay when, under the recent decision of the Comptroller Gen- 
eral they stopped her pay which she had been receiving and to which 
she had been entitled. It was definitely a case of injustice and hard- 
ship. Medical records support that. 

It is cases such as this where the mere correction of the record will 
not suffice in taking care of such situations. _ We believe that the pres- 
ent, bill will take care of these retired people until their death, as Mr. 
Jackson and Mr. Baier have pointed out. In that event, we strongly 
urge passage of the bill. 

So far as our membership and any other retired persons who may 
be affected are concerned, we urge its passage. 

Thank you for this oportunity to state our views. 

Senator Hunt. Senator Flanders? 

Senator FLanpers. No questions. 

Senator Hunt. Mr. Charles W. Stevens, asistant director, Rehabil- 
itation Commission, American Legion. 
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STATEMENT OF CHARLES W. STEVENS, ASSISTANT DIRECTOR, 
NATIONAL REHABILITATION COMMISSION, THE AMERICAN 
LEGION 


Mr. Srevens. Mr. Chairman, the American Legion appreciates 
this oppertunity to inform the members of this committee of its 
views on H. R. 1181, which would amend section 207 of the Legislative 
Reorganization Act of 1946—Public Law 601, Seventy-ninth Con- 
gress, approved August 2, 1946—so as to authorize payment of claims 
arising from the correction of military or naval records. 

The existing law would be amended substantially in the best interest 
of all concerned. It fixes a time limit for filing applications for cor- 
rective action, namely, 10 years from date of the enactment or 3 years 
after discovery by the person concerned of the error or injustice, 
which ever is later. It is a reasonable limitation, for the bill further 
provides that failure to file within the three years may be excused 
by the board when it finds this would be in the interest of justice. 

This bill, as passed by the House of Representatives on z uly 2, 1951, 
is remedial in that it empowers the secretaries of the executive depart- 
ments to authorize settlements and payments of benefits which become 
due as records are corrected. It also provides that corrections made 
are final and conclusive except where procured by fraud. 

The civilian boards created by the act of August 2, 1946, have done 
a good job. They have been painstaking in their reviews of the rec- 
ords of the mdividuals who have appealed to them for redress. The 
American Legion has furnished counsel without fee to a large num- 
ber of veterans in the past 5 years when appointed by the applicants 
as their representative. We have first-hand knowledge of the type of 
cases reviewed by these boards in the Army, Navy, Air Force, and 
Coast Guard. No one is infallible. Certainly, with a large Military 
Establishment, there are bound to be errors made and injustices done. 
The establishment of boards for the correction of military or naval 
records has proved a boon to many. It is our belief that equitable 
decisions are made in those cases in which these boards assume juris- 
diction. 

There is no question, in our minds, but that the Congress intended 
that wrongs would be righted completely when a finding is made that 
there was an error committed or an injustice done which should 
be rectified. However, up to now all the boards could do was to 
inform the Secretary that an error required correction. His approval 
of the finding, in the case for example where a veteran was entitled 
to an honorable discharge, although mistakenly convicted by a gen- 
eral court martial and separated dishonorably from the service, per- 
mitted the issuance of the certificate attesting honorable termination 
of service. In such a case, there was no authority conferred on the 
Secretary to authorize restitution where monteary benefits were in- 
volved. It has been found in some of these eases that fines were levied 
and that there was incarceration of extended duration which were 
unjustified in the light of the evidence subsequently developed. 

As a matter of fact, the person in active service would have con- 
tinued to perform service had he not been erroneously convieted. 
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He should be entitled to recover the monies seized and to payment 
for service while under military or naval control. It is money due 
him that cannot be paid under interpretations of existing law. 

The Comptroller General held that section 207 of the Legislative 
Reorganization Act of 1946 does not vest in the department heads, 
or in his office, any authority to order or direct the allowance or 
payment of any claim for money, based on corrections made in the 
military or naval records. The Attorney General has held that such 
payments cannot be made. 

What this bill seeks to do is to provide a remedy and, I must say, 
there is an urgent need for its early enactment. The money that will 
be paid from appropriations, following approval of this enactment, 
will be that which would have been paid except for a miscarriage 
of justice initially. It can be said then that there is in reality no 
cost involved except such minor administrative costs as are made 
necessary in righting the wrongs. 

It is our firm belief that when a Secretary approves the findings of 
a board that there was a mistake made then such monetary benefits 
as would have been otherwise payable, except for the error, should 
be awarded. It is believed that Congress wanted this done, as sec- 
tion 131 of the act in question provided that no private bill or reso- 
lution bearing on this matter should be received or considered in 
either the Senate or House. The Congress wanted to rid itself of 
the task of inquiring into the merits of the individual cases and so 
created, in section 207, a vehicle to accomplish the purpose. It will 
be recalled that when the Congress would direct the correction of an 
erroneous record it would also authorize and direct the payment of 
such moneys as were involved. 

I want to mention particularly a most appealing type of case. 
There have been instances in which belatedly entitlement to retire- 
ment pay is admitted, although originally faulty records or human 
error a caused a denial of the benefit to which there was an un- 
questionable entitlement. Men have been disabled in combat and the 
tardy assembly of their records due to situations existing at the time 
of their separation from service, over which neither they nor the 
services had control, or a lack of knowledge of the rights of the 
individual on the part of one or more officials, caused them to be re- 
leased for some reason other than disability when honorable separa- 
tion for disability would have meant the award of retirement pay. 

When it is eventually determined by a properly constituted board 
that there was an entitlement to retirement pay by virtue of dis- 
ability resulting directly from active service, the question arises as 
to whether the benefit may actually be awarded and paid either pros- 
pectively or retroactively. It is our fixed opinion that, when such 
a finding is made, there should be full authority granted the Secre- 
tary to authorize the award and to fix a date fr om which it should 
commence. This is certainly equitable and it is our sincere hope 
that the committee in its thorough study of H. R. 1181 will make cer- 
tain that the intent of the Congress is clearly expressed. It is in- 
dubitably the will of the Congress that errors be corrected and that 
no one be deprived unjustly of that which is his due. 

Thank you. 

Senator Hunr. Senator Flanders? 

Senator FLanpers. No questions. 
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Senator Hunt. Thank you. 
The next witness will be Mr. Downer. 


STATEMENT OF ADIN M. DOWNER, ASSISTANT LEGISLATIVE 
COUNSEL FOR THE VETERANS OF FOREIGN WARS 


Mr. Downer. Mr. Chairman, I am sorry I do not have a prepared 
statement. I would like to inform you that at the Fifty-seventh An- 
nual Encampment of the Veterans of Foreign Wars, held in New York 
City last month, our encampment unanimously endorsed H. R. 1181, 

I might cite to you an example of a case that was handled by our 
claims service under section 207, which brings out how flagrantly 
justice has been violated at times during the stress of war. 

We had the case of an Army major bound up, lying dead in his 
quarters with a .45-caliber slug through the middle of his forehead, 
and two .45-caliber slugs through the heart. During wartime the find- 
ing was made by the Army that death was suicide and misconduct. 

I have an example contained in a statement I made before the House 
committee considering the bill, which I think is apropos. Assume that 
A and B each died while in service. In the case of A it was deter- 
mined he died in the line of duty and not as a result of misconduct. 
In the case of B it was determined that death was not in line of duty 
and resulted from the misconduct of B. The Government paid to the 
widow of A the 6 months’ death gratuity; to the widow of B the Gov- 
ernment paid nothing. Assume that the appropriate board under sec- 
tion 207 has now determined the death of B was in line of duty and 
not the result of misconduct. 

This amounts to a determination that the Government has withheld 
from the widow of B a sum of money which was justly and properly 
due her many years before. 

It is also a determination that the widow of A and the widow of B 
are in the same position. The Government has paid the widow of A, 
but will not pay the widow of B. This is not only refusal by the Gov- 
ernment to meet a just and binding obligation, it is also a discrimina- 
tion between persons, and revolting to our sense of justice. 

I have no hesitancy in informing you that the Veterans of Foreign 
Wars unqualifiedly endorse the bill. 

Senator Hunt. I thank you. 

Are there any questions, Senator Flanders ? 

Senator FLanvers. No, 

Senator Hunt. Mr. Tausig. 


STATEMENT OF JOHN G. TAUSIG, REPRESENTING COL. CLARENCE 
MOWER 


Mr. Tavsie. I represent here Col, Clarence Mower. I come to 
testify in support of the bill and particularly with regard to an amend- 
ment which the House made in considering this bill. That amend- 
ment is found on page 3 of H. R. 1181, where the House struck out, 
beginning on line 7 through line 10. The proviso so struck read as 
follows: 

Provided further, That where the amount so found is in excess of $1,000, no 


payment in any amount shall be made unless specifically authorized in our appro- 
priation act. 











12 AUTHORIZING PAYMENT OF CLAIMS 


I represented Colonel Mower before the Air Force Board for the 
Correction of Military Records. Without going mto the details of - 
the case, let me say that the Board has corrected his records and 
restored him to rank. He was, as the evidence before the Board shows, 
I believe, as the Board found, (1) he was deprived of due process of 
law in that when he was charged with the offense for which he was 
reduced in rank, he asked for counsel and was denied counsel; he 
asked for a court martial, and he was denied a court martial; he asked 
for a board of officers to be convened at the place where his offense was 
alleged to have occurred, and that was denied. 

He was summarily reduced in rank. I think the Board was satisfied 
with the evidence we produced at that time and fownd that the offenses 
charged were erroneous and had no merit. 

In any event, Colonel Mower was reduced from ‘the rank of ‘full 
colonel, temporary colonel, to the rank of captain and then subse- 
quently promoted to the rank of lieutenant colonel, temporary grade. 

It took from 1944, at the time he was reduced in rank, to gather 
evidence to support his claim that he was treated unjustly, until 1949— 
in other words, 5 years. 

The Board then finally corrected his records and ‘restored him to 
rank. Now, he should have been drawing pay ofa full colonel during 
that time. 

The House has, as I said, struck this provision which would prevent 
him from getting the payment due him except by private bill, and 
we feel justice to him isthe same as justice to any others affected hereby, 
and even though his claim is for more than a thousand dollars, he 
should be paid administratively and not be forced to come back to 
Congress with a special bill. 

There are other officers in the same situation, and we believe they 
are entitled to the same treatment. 

Senator Hunr. Thank you, Mr. Tausig. 

Are there any questions ¢ 

Senator FLanpers. No. 

Senator Hunt. That completes the list of witnesses, unless we have 
some other witnesses whose names do not appear on the list here. 

D'd you want to discuss this particular bill, sir? 

Mr. Rawuins. Yes, sir; and a subject relating closely thereto. 

Senator Hunr. How much time do you want? 

Mr. Rawurns. I think 15 minutes, sir. 

Senator Hunt. All right, we will hear you. 


STATEMENT OF EDWARD WHITE RAWLINGS, COMMANDER, UNITED 
STATES NAVY (RETIRED) 


Mr. Rawurns. Mr. Chairman, I appear in connection with this bill 
to request a committee amendment to it. That committee amendment 
would have the effect of compelling the rectification of two proven 
injustices of nonpromotion in the Navy under the wartime hurry-up 
panel system of promotion. 

Those two cases of nonpromotion are Commander Edward K. Shana- 
han, United States Navy, retired, of Charlevoix, Mich., and of myself. 
Commander Shannahan proved his case before the Board for the 
Correction of Naval Records in a protracted hearing that started in 
December 1947, and ended in June of 1949, some 18 months. 
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I proved my case before the Armed Services Committee of the Senate 
and the Armed Services Committee of the House of Representatives 
in the Eighty-third Congress. In my case, legislation as a private 
bill was introduced by the chairman of the Armed Services Committee 
in February 1949, which culminated in a hearing before a subcommit- 
tee composed of Senator Lyndon Johnson, and the passage of my bill 
as a general bill in July 1949, and favorable action by the House 
Armed Services Committee on that bill, with improving amendments, 
in August 1950. 

That bill was objected to on the House Calendar in December of 
1949, by five members who were not members of the Armed Service 
Committee, had attended none of the hearings, and who were moti- 
vated in their objection by what circumstances can only be surmised. 

It appears, however, that the Bureau of Personnel, having been de- 
feated by its opposition before the Senate Armed Services Committee 
in my case and, again, before the House Armed Services Committee, 
evidently must have taken some means to endeavor to defeat on the floor 
of the House what they could not defeat before open hearings of two 
fair-minded and impartial committees. ; 

Legislation to correct these two cases has the suppoit now of six 
United States Senators, two from Maryland, two from Michigan, and 
two from Arkansas. 

In addition, I have a letter signed by the present chairman of the 
Senate Armed Services Committee, Senator Russell, in which he says 
that if legislation for me is introduced, he will support it again as he 
did support it before. 

In addition, the administrative assistant to Senator Bridges has 
informed me that Senator Bridges will likewise support this legis- 
lation to correct two proven injustices of nonpromotion. 

I have had in the course of the hearings before the Senate and House 
Armed Services Committee officers of the highest rank of the Navy 
testify in support of legislation for my long-overdue promotion to 
captain. 

They include Admiral Robert B. Carney, United States Navy, at 
present Commander in Chief, Allied Forces, Southern Europe, who 
appeared in person before the House Armed Services Committee, who 
desired to appear before the Senate Armed Services Committee but a 
meeting of the Joint Chiefs of Staff prevented him from doing so. 
Consequently a letter was substituted for his personal appearance. 

It includes a letter from Admiral Thomas C. Hart, former Com- 
mander in Chief, Asiatic Fleet, in my behalf. 

The House received a letter from Admiral Louis Denfeld, former 
Chief of Naval Personnel, former Commander in Chief, Pacific Fleet, 
former Chief, Naval Operations, who recommended my promotion by 
legislation. 

It includes the personal testimony of Rear Admiral Denebrink, 
Frances C. Denebrink ; Rear Adm. Earl E. Stone, United States Navy; 
Rear Adm. Warren Sherman Parr, United States Navy, retired; Rear 
Adm. Ralph Wilson, United States Navy, and Hanson W. Baldwin 
of the New York Times. 

Including in the Senate se record appears a letter by Admiral 
Carney which specifically says that incompleteness of my record of 
the wartime panel promotions very definitely could have and probably 
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did contribute to being detrimental and prejudicial to my chances for 
promotion. 

In the case of Commander Shanahan, I introduced a copy of the 
papers of the Board for Correction of Naval Records in his case, 
which caused a member of the House subcommittee hearing my legis- 
lation to characterize the Navy Department’s position as inconsistent 
and absurd. 

The other members of the subcommittee obviously gave silent concur- 
rence to that characterization. 

Asa result of the testimony that I have given before two committees 
of Congress, and as a result of testimony by my witnesses, includir 
officers who have reached the highest rank in the Navy, as a result o 
the documents I have introduced, both committees of Congress acted 
favorably over the strong opposition of the Navy Department. 

In the case of Shanahan, the Board recommended that he be pro- 
moted to captain by Executive order of the President or by act of 
a in either case so to be recommended by the Secretary of the 

avy. 

At the time that recommendation was made by the Board for the 
Correction of Naval Records the Senate was acting on my legislation 
and passed it as a general bill. The Navy Department used the gen- 
eral bill in my case to state that it would be inappropriate to take the 
action recommended by the BCR in the Shanahan case because the 
passage of this legislation would afford Shanahan an opportunity for 
hearing and presumably relief. 

Then on the 2d of February 1950 the Navy Department’s represent- 
ative appeared before the House Armed Services Committee and 
recommended against the enactment of the very legislation which 4 
months before they had said would afford Shanahan an opportunity for 
relief. 

That was the circumstance which caused the Department’s position 
to be characterized by Congressman Cole of New York as inconsistent 
and absurd. 

In my own case there is a letter written by Mr. John Nicholas Brown, 
who was then Assistant Secretary of the Navy for Air, acting for the 
Secretary, in which there is the unequivocal statement that my record 
has no blemish. 

Officers of my own class and classes junior to me have signed letters 
in which they have said that they would have no objection to my pro- 
motion and restoration to my original lineal position, but in a number 
of these letters they strongly urged and desired that that be effected. 

I am prepared to show to the committee the letter from Senator 
Russell, the record of the hearings or extracts therefrom before the 
two committees of the Eighty-first Congress, and reports by those 
committees. I particularly would like to read an extract from the 
Senate committee report in my case. 

This is Report No. 562, Eighty-first Congress, first session, Calendar 
No. 559, June 23, legislative date June 2, 1949. The report is by Mr. 
Johnson of Texas from the Committee on Armed Services, submitting 
the following report. I read extracts therefrom under the heading, 
“Explanation of the bill”: 


As originally introduced— 


this is the bill which Senator Tydings introduced as a private bill 
for my relief— 
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As originally introduced this bill would have provided for the promotion of 
Commander Edward White Rawlins, United States Navy, to the permanent 
rank of captain due to an alleged injustice brought about by the so-called pro- 
motion panel system. During the course of the committee’s hearings on this 
bill it was developed during the period July 24, 1941, to August 7, 1947, the so- 
ealled selection board procedures of the Navy were not in operation due to 
the urgencies of the war situation. In lieu thereof the panel system was adopted 
for promotions up to and including the rank of captain. 


Skipping down: 


In the specific case of Commander Rawlins there was evidence that he was 
an officer of excellent ability with a long and favorable record in the Navy. 


Skipping down further: 


Evidence was submitted to the committee, both in verbal testimony and in 
the form of letters to the committee by highly placed officials of the Navy De- 
partment, including many former superiors of Rawlins, to the effect that they 
felt an injustice had been done. The record shows that with the exception of 
this one fitness report he had an excellent record within the Navy Department, 
and in fact was decorated for his performance of duty during the period in 
question. The Navy Department officially opposes approval of the bill as intro- 
duced. On the other hand, there was complete unanimity among even the official 
representatives of the Navy Department that Commander Rawlins was and 
is qualified to perform the duties of captain. 

It goes on further, but that is the salient facts in my case, sir. 

Senator Hunt. Let me ask you this. How long have you been 
separated ? 

r. Rawutns. I retired on the Ist of July 1951, 2 months ago as 
the result of the failure of the legislation to pass the House of Repre- 
sentatives last December. Had that gone through, I would presumably 
be on active duty as a captain, United States Navy, today. 

Senator Hunt. You retired voluntarily ? 

Mr. Rawturns. I retired voluntarily, but with the alternative that 
had I not requested retirement on the 1st of July, I would have been 
retired involuntarily on the 30th of June. 

Senator Hunt. How old are you? 

Mr. Rawurns. I will be 49 on October 11 coming. 

Senator Hunt. How many years’ service did you have? 

Mr. Rawurns. I have had 27 years’ consecutive commissioned service 
in the Regular Army since graduating from the Naval Academy in 
June 1924, standing No. 50 in a class of 525. 

Senator Hunt. You are 49 now? 

Mr. Rawtirns. Yes, sir. 

Senator Hunr. And no physical disabilities? 

Mr. Rawurns. No, sir. 

Senator Hunt. That is what I want to determine. This thing of 
men getting out of service when they are 45, 47, 49, after we have 
spent thousands and thousands and thousands of dollars on their 
education, right when they get to the point where they have some 
value to this United States, then they separate themselves from the 
service. You should still be in the Navy and you should still be serv- 
ing there, to my way of thinking. 

r. Rawirns. To the best of my knowledge, I am the only un- 
restricted line commander of the Navy who was in effect compelled to 
retire this fiscal year. 

Senator Hunt. That is by law that you retired ? 

Mr. Rawirns. Yes, sir. 
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Senator Hunt. Because of lack of being selected, you had to retire? 

Mr. Rawutns. That is correct, sir. 

Senator Hunt. That is not right. 

Senator Flanders ? 

Senator Franpers. I take it, sir, from what you have been saying 
that your situation has to be taken care of by a private bill. 

Mr. Rawtitns. No, sir; it can be taken care of by a general bill, and 
I have an amendment that can be attached to this legislation which 
will have the effect of correcting, compelling correction of the proven 
cases of injustices. I wish to emphasize “proven.” These are 
Shanahan’s case and mine. They are not simply asserted and claimed. 
They have been proven. 

Shanahan’s was proven before the Board for the Correction of 
Naval Records, whose decision was unequivocal in his case, and my 
case was proven before two committee of Congress. 

In my own case, sir, the Chief of Naval Personnel, then Rear Adm. 
John W. Roper, on the 13th of October 1949, told me in person in the 
presence of a classmate captain of mine that he would go along with 
the principle of a bill that passed the Senate. That is the one that 
passed the Senate in my case. But his words were: 


Will go along with the principle of the bill that passed the Senate. 


On the 2d of February 1950, the first day of the hearing before the 
House Armed Services Committee on this legislation, Admiral John 
W. Roper appeared before that committee and failed to honor that 
definite, unequivocal commitment, and opposed the enactment of this 
legislation, thereby preventing rectification for myself and rectifica- 
tion of a proven injustice in the case of Commander Edward K. 
Shanahan. 

Senator Hunr. Now, your 15 minutes have expired. We have some 
other work to get to this morning. 

Senator Flanders, do you have any questions / 

Senator Fuanpers. Not this time. 

Senator Hunt. Senator Cain? 

Senator Carn. May I ask a question? 

If Commander Rawlins had not retired voluntarily, would he have 
been forced to retire because he was over the age in grade? 

Mr. Rawurns. No, sir. 

Senator Carn. Or because he had been twice passed over by a selec- 
tion board ? 

Mr. Rawutns. Twice passed over by a selection board, sir. I wish 
to amplify that, because that statement standing alone could be mis- 
understood. 

My record was incomplete before every one of the wartime promo- 
tion panels, and as Admiral Carney said, it was incomplete in a respect 
detrimental to my chances for promotion. It was incomplete before 
all those wartime panels; and the first wartime promotion board also. 

Now when an officer has failed promotion before a series like that, 
he obviously is prejudiced before a postwar statutory board, his posi- 
tion is that of coming before them as having been passed over by a 
series of boards, and there must be something wrong with such an 
officer because of failure to be selected or failure to be promoted. I 
want that very clearly understood. 

Senator Hunt. That is now in the record. 
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Mr. Rawttns. I understand that there have at times been a mark 
such as “PI,” meaning “Political Influence,” sent to the boards with 
certain officers’ names. I cannot state that as a fact, but I have heard 
such things do happen. Also that “CA,” meaning “Congressional 
Assistance,” has sometimes gone to the board. So I understand. I 
can’t state that as a fact. 

But whether such a thing went in my case, I do not know. I know 
simply this: 

That my case was proved before the Armed Services Committee in 
the Senate, over the Navy Department’s opposition, and proved before 
the Armed Services Committee of the House of Representatives, again 
over Navy Department opposition. 

Senator Hunt. Any questions? 

Thank you very kindly. 

Mr. Rawurns. I have the proposed amendment that I wish to ask 
the committee to make a committee amendment. 

Senator Hunt. You may just hand it to us. 

Mr. Jackson. Mr. Chairman, I would like to say this. Entirely 
apart from the merits of Commander Rawlins’ claim, I would like to 
point out, sir, that those of us who are pressing for this bill, are stat- 
ing on behalf 986 persons who have been found to be entitled to 
monetary benefits, some of who have been now waiting since May 20, 
1948, and I would strongly urge that there be no controversial pro- 
vision added to this bill which has now been found to be in accord 
with all interested agencies, that would in any way jeopardize its 
expeditious passage if your committee and the Senate otherwise 
approve it. 

Senator Hunt. Are there any other comments ? 

Mr. Rawurns. I wish to again emphasize that these are two proven 
injustices which are long overdue, mine occured in 1943, 8 years ago, 
and Commander Shanahan’s occurred a year or two subsequent to 
that, as I understand. 

Senator Hunt. Thank you. 

The meeting is adjourned. 


(Whereupon, at 11:05 a. m., the subcommittee adjourned subject 
to the call of the chairman.) 


On September 20, 1951, the Committee on Armed Services, meeting 
in executive session, accepted the subcommittee’s report and voted to 
report the bill favorably to the Senate. Subsequently, on October 1, 
1951, the bill was referred to the Committee on the Judiciary, 
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